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For THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,406 


RONALD WILLIAMS, APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On October 8, 19638, appellant was indicted for a viola- 
tion of 22 D.C. Code § 2901 (robbery). After trial by 
jury he was convicted and was sentenced under the 
Youth Corrections Act. 

The Government’s evidence against appellant may be 
briefly summarized as follows: The offense, a pick- 
pocketing, took place at about 6:00 on a Friday even- 
ing. Thomas Cooper, the victim, had just been paid and 
remembered the denominations of the bills in his wallet, 
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a total of $51.00. He boarded a bus at 7th St. and Flori- 
da Ave., N.W., and while he was standing on the bus 
felt someone push him from behind. He felt for his wallet 
and it was missing. He called to the bus driver to stop 
the bus, that his wallet was missing. Mrs. Guion was 
sitting on the opposite side of the bus. When she heard 
Cooper yell, she looked up and saw appellant, who was 
standing between her seat and the seat in front of her, 
with the wallet in his hand. After Cooper yelled, two 
high school girls on the bus also noticed appellant. He 
was, at that time, facing the front of the bus and directly 
toward them. He was holding one hand in front of him 
and about in the middle of his body. In his hand he had 
some paper money and he was crumpling it. Mr. Cooper 
felt the push and missed his wallet while he was stand- 
_ ing toward the front of the bus. Appellant thereafter 
kept moving toward the back of the bus and sat down 
on a seat beside the rear exit of the bus. After Mr. 
Cooper’s yell, the bus driver let no one get off or on the bus 
until he hailed two policemen at 4th and Florida Ave., 
N. W. The policemen boarded the bus and took from it 
two young men who were standing near Mr. Cooper when 
he missed his wallet. While they were talking to them 
outside the front door of the bus, Mrs. Guion went to 
the door and told them that she could identify the fellow 
who took the wallet. The policemen reboarded the bus 
and arrested appellant. When searched he had on his 
person $52.00. Except for the extra one dollar bill, the 
money on appellant was of the same denominations as 
the $51.00 missing from Cooper’s wallet. 

Friday, July 26, 1968, was payday for Thomas Cooper, 
the complaining witness He received $52.00 At the 
time of the offense he had $51.00 in his wallet. The de- 
nominations were two twenties, one ten and one one- 
dollar bill. He had used one dollar bill to pay his car- 
fare. (Tr. 28-30) Cooper ordinarily got a transfer from 
a bus that comes down Georgia Avenue. On this day 
he had lost his transfer and had to pay another fare to 
board the bus on which the offense occurred. At the bus 
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stop where he boarded the bus there were a lot of people 
and he felt his wallet to see if it was still there. (Tr. 
38-39). 

Cooper had boarded the bus at Seventh and Florida 
Ave., N. W., (Tr. 35). He was standing in an area near 
the front of the bus when someone pushed him from 
behind. (Tr. 21.) Later he felt for his wallet, which 
had been in his left hip pocket and it was missing. (Tr. 
22.) He yelled, “Stop the bus. My wallet is missing.” 
(Tr. 57, 58.) The bus driver stopped the bus at Fourth 
and Florida Avenue, N. W., where two policemen came 
aboard. (Tr. 119.) Cooper found his wallet on the floor 
of the bus in the same area in which he had been stand- 
ing. His papers were still in it but his $51.00 was miss- 
ing. (Tr. 32.) Cooper noticed that after he called to the 
bus driver appellant kept moving toward the rear of the 
bus. (Tr. 45.) 

Mrs. Sarah Ann Guion, a dental assistant, was on her 
way home from work and was on the same bus. (Tr. 
52.) She was sitting on the right-hand side of the bus 
and on the first sidewise seat and was next to the win- 
dow. (Tr. 54.) She was across from Cooper. (Tr. 56.) 
When she heard Mr. Cooper yell, she looked up and the 
next thing she saw was appellant. (Tr. 57.) Appellant 
was standing between the long lengthwise seat at the 
front of the bus and the first short sideways seat next 
to it, the seat on which Mrs. Guion was sitting. (Tr. 66) 
Immediately after Mr. Cooper’s yell, she saw appellant 
and described him in this fashion: “He just turned 
around and when he turned around and I looked he had 
a black wallet in his hand and he had it down beside him 
—heside his leg and I don’t know where he got it from 
or anything.” (Tr. 57.) At that time appellant was 
facing her (Tr. 61) and there was about two feet between 
him and Mr. Cooper. Appellant was saying, “Let’s go. 
Nobody has anything. We just—everybody has to get 
home.” (Tr. 63.) 

Prior to the events narrated above, Mrs. Guion was 
reading her newspaper “back and forth”, not paying 
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a total of $51.00. He boarded a bus at 7th St. and Flori- 
da Ave., N.W., and while he was standing on the bus 
felt someone push him from behind. He felt for his wallet 
and it was missing. He called to the bus driver to stop 
the bus, that his wallet was missing. Mrs. Guion was 
sitting on the opposite side of the bus. When she heard 
Cooper yell, she looked up and saw appellant, who was 
standing between her seat and the seat in front of her, 
“with the wallet in his hand. After Cooper yelled, two 
high school girls on the bus also noticed appellant. He 
. was, at that time, facing the front of the bus and directly 
toward them. He was holding one hand in front of him 
and about in the middle of his body. In his hand he had 
some paper money and he was crumpling it. Mr. Cooper 
_ felt the push and missed his wallet while he was stand- 
- ing toward the front of the bus. Appellant thereafter 
_ kept moving toward the back of the bus and sat down 
on a seat beside the rear exit of the bus. After Mr. 
Cooper’s yell, the bus driver let no one get off or on the bus 
until he hailed two policemen at 4th and Florida Ave., 
N. W. The policemen boarded the bus and took from it 
two young men who were standing near Mr. Cooper when 
he missed his wallet. While they were talking to them 
outside the front door of the bus, Mrs. Guion went to 
the door and told them that she could identify the fellow 
who took the wallet. The policemen reboarded the bus 
and arrested appellant. When searched he had on his 
person $52.00. Except for the extra one dollar bill, the 
money on appellant was of the same denominations as 
the $51.00 missing from Cooper’s wallet. 

Friday, July 26, 1968, was payday for Thomas Cooper, 
the complaining witness He received $52.00 At the 
time of the offense he had $51.00 in his wallet. The de- 
nominations were two twenties, one ten and one one- 
dollar bill. He had used one dollar bill to pay his car- 
fare. (Tr. 28-80) Cooper ordinarily got a transfer from 
a bus that comes down Georgia Avenue. On this day 
he had lost his transfer and had to pay another fare to 
board the bus on which the offense occurred. At the bus 
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stop where he boarded the bus there were a lot of people 
and he felt his wallet to see if it was still there. (Tr. 
38-39). 

Cooper had boarded the bus at Seventh and Florida 
Ave., N. W., (Tr. 35). He was standing in an area near 
the front of the bus when someone pushed him from 
behind. (Tr. 21.) Later he felt for his wallet, which 
had been in his left hip pocket and it was missing. (Tr. 
22.) He yelled, “Stop the bus. My wallet is missing.” 
(Tr. 57, 58.) The bus driver stopped the bus at Fourth 
and Florida Avenue, N. W., where two policemen came 
aboard. (Tr. 119.) Cooper found his wallet on the floor 
of the bus in the same area in which he had been stand- 
ing. His papers were still in it but his $51.00 was miss- 
ing. (Tr. 32.) Cooper noticed that after he called to the 
bus driver appellant kept moving toward the rear of the 
bus. (Tr. 45.) 

Mrs. Sarah Ann Guion, a dental assistant, was on her 
way home from work and was on the same bus. (Tr. 
52.) She was sitting on the right-hand side of the bus 
and on the first sidewise seat and was next to the win- 
dow. (Tr. 54.) She was across from Cooper. (Tr. 56.) 
When she heard Mr. Cooper yell, she looked up and the 
next thing she saw was appellant. (Tr. 57.) Appellant 
was standing between the long lengthwise seat at the 
front of the bus and the first short sideways seat next 
to it, the seat on which Mrs. Guion was sitting. (Tr. 66) 
Immediately after Mr. Cooper’s yell, she saw appellant 
and described him in this fashion: “He just turned 
around and when he turned around and I looked he had 
a black wallet in his hand and he had it down beside him 
—beside his leg and I don’t know where he got it from 
or anything.” (Tr. 57.) At that time appellant was 
facing her (Tr. 61) and there was about two feet between 
him and Mr. Cooper. Appellant was saying, “Let’s go. 
Nobody has anything. We just—everybody has to get 
home.” (Tr. 63.) 

Prior to the events narrated above, Mrs. Guion was 
reading her newspaper “back and forth”, not paying 
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“too much attention to anything, not even the paper” 
(Tr. 64-65.) Mr. Cooper’s yell and the sight of appellant 
with the wallet in his hand excited Mrs. Guion so much 
that she did not know where her attention was directed 
immediately after those events. (Tr. 68.) She did not 
recall exactly how appellant was holding the wallet but 
he was holding it “vel] enough” so that she could see it. 
(Tr. 70-72.) 

On cross-examination of Mrs. Guion the following col- 
loquy took place between her and defense counsel: 


Q. “Now, when the officers came on board did they talk 
to you at that time?” 

A. “Yes, and no, because when the officer got on, I got 
up and went up front to where the bus driver was 
and I turned to one— 

You were still sitting in this— 

I moved when they got on and went up front. 
You— 

‘And that is where I told the officer I could identi- 
fy the fellow.” (Tr. 74) 


Mrs. Guion was asked “you stayed on the bus until the 
officer left and the bus went on its way?” She answered, 
“J stayed on the bus until after they took him off from 
somewhere and they were—had him on the outside and 
I told them to get me a cab or another bus and that is 
where I got off”. (Tr. 74.) 

Cathy Mitchell, a 17 year old high school senior testi- 
fied that she was on the same bus with her cousin, Con- 
suello Ellis. She was standing toward the front of the 
bus (Tr. 78) and heard Mr. Cooper tell the bus driver 
that someone had taken his wallet (Tr. 79). She then 
saw appellant standing close to Mr. Cooper. Appellant 
was standing next to Cooper but there was no one be- 
tween Cooper and appellant (Tr. 80). They were about 
a foot apart (Tr. 81). Appellant moved away from 
Cooper (Tr. 82). Miss Mitchell saw him with some 
paper money in his hand (Tr. 83). Appellant was hold- 
ing the money at about the middle of his body, ( Tr. 84) 
was looking around (Tr. 85) and was “sort of just balling 
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the money up” (Tr. 89). Appellant was facing the front 
of the bus (Tr. 90) but he was steadily moving back 
(Tr. 91). Miss Mitchell demonstrated how appellant 
had the money and was described by the court as “crump- 
ling it” as she held it right against her body in front of 
her (Tr. 93.) 

Consuello Patricia Ellis testified that she was a junior 
in high school and was with Cathy Mitchell at the time 
she heard Mr. Cooper say, “Bus driver. Somebody has 
my wallet.” Miss Mitchell said something to Miss Ellis 
and she turned around and saw appellant with the paper 
money in his hand (Tr. 98). The money was “sort of 
hanging out of his hand”: “some of the ends were smooth, 
but it was mostly kind of balled up”. (Tr. 99-100, 105.) 

Private Paul Porter of the Metropolitan Police Depart- 
ment testified that he was hailed by the bus driver at 
4th and Florida Ave., N. W. He boarded the bus and 
saw Mr. Cooper’s wallet on the floor of the bus. He picked 
it up and there was no money in it. (Tr. 118-120.) He 
took two other persons off the bus. Then he had a conver- 
sation with Mrs. Guion, who pointed out the appellant. 
Pvt. Porter then took appellant off the bus. (Tr. 121- 
122.) Appellant had one hand closed. Private Porter told 
him to open it. Appellant opened his hand and there was 
eleven dollars in it. Porter told appellant to put the 
money in his pocket and he did so. (Tr. 128.) 

Private David L. Eccles of the Metropolitan Police De- 
partment testified that he also responded to the bus 
driver’s summons. He testified that he took appellant to 
the patrol wagon, which was parked behind the bus, that 
he searched appellant and found a total of $52.00. (Tr. 
131-133.) 

At this point appellant’s counsel asked for a hearing 
outside the presence of the jury to determine whether the 
arrest and search of appellant were legal. The request 
was granted and both Pvt. Eccles and Pvt. Porter testi- 
fied to the circumstances giving rise to the belief that 
there was probable cause to arrest appellant. (Tr. 133- 
160.) The motion to suppress was denied. 
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In the presence of the jury, Pvt. Eccles testified that 
he found in appellant’s right front pocket the sum of 
$52.00 in the denominations of two twenties, one ten, and 
two ones. (Tr. 162.) 

At the end of the Government’s case (at 2:55 P.M. on 
Thursday afternoon) court was adjourned until Monday 
morning. Due to the illness of the judge the case was 
not actually resumed until Tuesday morning. (Tr. 179- 
180.) 

Appellant testified in his own defense. He said that 
he was on the bus and hear Mr. Cooper say, “Someone has 
taken my wallet,” the bus driver say, “I will get the po- 
_ lice,” and then Mr. Cooper say, “Pm getting off the next 
stop anyway.” (Tr. 184.) Mr. Cooper had denied he 
_ made such a statement as the latter. (Tr. 47.) After 
the police had taken the two other men off the bus, ap- 
pellant heard Mrs. Guion say, “Officer, if I tell you what 
I know, will you give me police protection?” and the offi- 
cer answered yes. Apvellant was then taken off the bus. 
(Tr. 185-186.) 

Appellant claimed that he had $62.00 in his possession. 
(Tr. 188.) He said that he had won it in a crap game 
in which he had engaged for an hour and one half. He 
had started with two dollars and the stakes were one dol- 
lar. (Tr. 205.) He claimed that he tried to give the po- 
lice officer the extra ten dollars but that it was refused 
(Tr. 188-189.) He also s2id that he tried to give it to the 
officials at the receiving home but they wouldn’t accept it. 
He said he kept telling them that he had $10.00 but they 
wouldn’t accept it. Then he said that he “snuck” the 
money in the receiving home.” (Tr. 211.) 

Appellant’s motion for a directed verdict of acquittal 
was denied. 


STATUTE INVOLVED 


Title 22, D.C. Code, § 2901, provides: 


Whoever by force or violence, whether against re- 
sistance or by sudden or stealthy seizure or snatching, 
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or by putting in fear, shall take from the person or 
immediate actual possession of another anything of 
value, is guilty of robbery, and any person convicted 
thereof shall suffer imprisonment for not less than 
six months nor more than fifteen years. 


SUMMARY OF ARGUMENT 
I 


The admission of Private Porter’s testimony that Mrs. 
Guion had identified appellant at the scene of the crime 
was not error and, if it be assumed arguendo that it was 
error, it was not prejudicial. Before Private Porter testi- 
fied, appellant’s counsel had elicited from Mrs. Guion that 
she told the police officer that she could identify the cul- 
prit. From other witnesses who testified before Private 
Porter it was brought to the jury’s attention that two 
other young men had been taken from the bus by the 
policemen and that later a policeman reboarded the bus 
and arrested appellant. 


I 


The trial court’s supplementary charge to the jury was 
not erroneous. Although the testimony, arguments and 
instructions consumed about a day and one half the trial 
began at 10:15 A.M., November 14, 1963, and the verdict 
was not returned until 11:46 A.M., November 20, 1963. 
The language was substantially the same as that ap- 
proved in the Allen case. The jury was admonished that 
the verdict must represent the candid and conscientious 
opinion of each juror and the judge concluded the instruc- 
tion by saying that if the jury could not agree that they 
should just tell the court of this fact. 
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ARGUMENT 


I. Private Porter’s testimony that Mrs. Guion had 
identified appellant at the scene of the crime was not 
error and, if it be assumed arguendo that it was er- 
ror, it was not prejudicial. 


(See Tr. 57, 64-66, 68, 74, 79-89, 91-92, 98-100, 106, 
185-186) 


Appellant argues that it was prejudicial error to allow 
Private Porter to testify that Mrs. Guion had identified 
appellant at the scene of the crime. As appellant admits 
there is authority for the proposition that the fact that 
a witness identified a defendant immediately after a 
erime occurred is relevant and admissible evidence. See 
4 Wigmore, Evidence $ 1130 (3d ed. 1940). 

Even if it be assumed arguendo, that such evidence is 
not admissible as hearsay, the evidence was not preju- 
dicial in this case. The fact that Mrs. Guion had told the 
officers she could identify appellant had earlier been 
brought out by defense counsel in his cross-examination 
of Mrs. Guion herself. (Tr. 74.) Furthermore, the jury 
could draw no other conclusion from the earlier testimony 
that Mrs. Guion had seen appellant with the wallet in his 
hand immediately after she heard Mr. Cooper’s yell, that 
the police had taken two other young men off the bus, 
that Mrs. Guion had spoken to the police officers and that 
one of the officers had reboarded the bus and taken ap- 
pellant from it. (Tr. 57, 74, 91-92, 122.) Cf. Baber v. 
United States,—U.S. App. D.C.—, 324 F.2d 390, 393 
(1963) . 

Appellant ignores the incriminating testimony of 
Cathy Mitchell and Consuelo Ellis as to what appellant 
was doing with some money shortly after Mr. Cooper’s 
yell. (Tr. 79-89, 98-100, 106.) He concentrates on Mrs. 
Guion’s testimony and makes it appear that she testified 
that the person who was sitting beside her blocked her 
view of appellant. The fact is that Mrs. Guion testified 
that she was sitting on the first sideways seat of the bus 
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and that appellant was standing between that seat and 
the long lengthwise seat in front of her. (Tr. 66.) In 
such a position it would be easy for her to see appellant’s 
hands. Appellant also attacks her memory as being un- 
usually faulty. Mrs. Guion explained that she was pay- 
ing no particular attention to anything before she heard 
Mr. Cooper yell, “Stop the bus. My wallet is missing,” 
and immediately saw the wallet in appellant’s hand. These 
events so excited her, she testified, that she did not know 
where her attention was next directed. (Tr. 64-65, 68) 
Appellant testified that Mrs. Guion asked the police if they 
would give her protection if she told them what she knew 
(Tr. 185-186) and she testified that she did not stay on 
the same bus but took a cab or another bus home (Tr. 
74). These matters were, of course, all for the consid- 
eration of the jury in considering the credibility of Mrs. 
Guion’s testimony after listening to her thorough cross- 
examination by defense counsel and considering all of the 
other evidence in the case. 


II. The supplementary charge to the jury was neither 
incorrect nor premature 


(See Tr. 179, 237-239.) 


The Government’s evidence was completed on the first 
day of the trial, Thursday, November 14, 1963. The trial 
was recessed until the following Monday. The court ad- 
monished the jury not to discuss the case with anyone 
and added: “Now, you can think about it and that is 
desirable so the evidence will be fresh in your mind 
Monday, but don’t talk about it.” (Tr. 179.) Due to the 
illness of the judge, the trial was not resumed until 
Tuesday, November 19, 1963, when appellant testified in 
his own defense, arguments were made by counsel and the 
jury was instructed. The jury began its deliberations at 
11:48 a.m. At 4:55 p.m., the court reconvened and the 
jury was informed that the trial judge would answer 
their two questions on the following morning. At 10:20 
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the following morning the trial judge answered the two 
questions and gave the jury the supplementary instruc- 
tions, the propriety of which appellant contests. 

The jurors were reminded that the object of the jury 
system is to secure unanimity by a comparison of views. 
They were counseled to listen to each other’s arguments 
with deference and with a disposition to be convinced, 
and any juror who found himself in a distinct majority 
was asked to question the reason and logic of his views. 
At the same time it was explained that the verdict should 
represent the candid and conscientious opinion of each in- 
dividual juror, and that no dissenting juror should sur- 
render his views merely for the sake of agreement or be- 
eause he found himself outnumbered by a majority of his 
fellows. (Tr. 237-238.) The court concluded its charge by 
saying: “Now I will ask you to resume your delibera- 
tions and see if you can reach a conclusion. As I have 
told you, your verdict must be unanimous. If you cannot 
reach a verdict say So, and we will try it again.” (Tr. 
238-239.) But for the change of form to direct admoni- 
tion, the supplementary charge did not deviate in any 
significant respect from the language approved by the 
Supreme Court in Allen v. United States, 164 U.S. 492, 
501 (1896). 

Whether to give a supplementary Allen charge is a 
matter which “properly must, in the nature of things, 
be left largely in the discretion of the trial judge.” 
Mendelson v. United States, 61 App. D.C. 127, 180, 58 
F.2d 532, 535 (1932). When to give such a charge is also 
a question addressed to the sound discretion of the trial 
court, and in numerous civil and criminal cases that dis- 
cretion has been held to have been properly exercised 
where the charge was delivered after fewer than five 
hours of jury deliberations. Andrews v. United States, 
309 F.2d 127, 129 (5th Cir. 1962) (one hour and five 
minutes) ; United States v. Barnhill, 305 F.2d 164, 165 
(6th Cir. 1962) (charge given after jury reported itself 
deadlocked one half-hour after commencing their delib- 
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erations) ; Huffman v. United States, 297 F.2d 754, 755 
(5th Cir. 1962) (“more than four hours”); United 
States v. Rogers, 289 F.2d 488, 485 (4th Cir. 1961) 
(four hours) ; Wilson v. Southern Farm Bureau Casualty 
Co., 275 F.2d 819, 822 (5th Cir. 1960) (two hours and 
forty minutes. Jury then returned with verdict in four- 
teen minutes) ; Orten v. United States, 221 F.2d 632, 634 
(4th Cir. 1955) (one hour and a half); Capital Transit 
Co. v. Howard, 90 U.S. App. D.C. 359, 361, 196 F.2d 
598, 596 (1952) (four hours) ; United States v. Furlong, 
194 F.2d 1, 2 (7th Cir. 1952) (three and a half hours). 
See also the cases which hold that the permis- 
sible limits of discretion are not even exceeded 
when the trial court includes the charge in its original 
instructions. Holdridge v. United States, 252 F.2d 302, 
311 (8th Cir. 1960); Janko v. United States, 281 F.2d 
156, 167 (8th Cir. 1960) ; Nick v. United States, 122 F.2d 
660, 674 (8th Cir. 1941); and cf. Williams v. United 
States, No. 17964 D.C. Cir., decided December 12, 1963. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court be affirmed. 


Davip C. ACHESON, 
United States Attorney, 


FRANK Q. NEBEKER, 
ROBERT X. PERRY, 
DANIEL J. MCTAGUE, 
Assistant United States Attorneys. 
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- the following morning the trial judge answered the two 
questions and gave the jury the supplementary instruc- 
tions, the propriety of which appellant contests. 

The jurors were reminded that the object of the jury 
system is to secure unanimity by a comparison of views. 
They were counseled to listen to each other’s arguments 
with deference and with a disposition to be convinced, 
and any juror who found himself in a distinct majority 
was asked to question the reason and logic of his views. 
At the same time it was explained that the verdict should 
represent the candid and conscientious opinion of each in- 
dividual juror, and that no dissenting juror should sur- 
render his views merely for the sake of agreement or be- 
cause he found himself outnumbered by a majority of his 
fellows. (Tr. 237-238.) The court concluded its charge by 
saying: “Now I will ask you to resume your delibera- 
tions and see if you can reach a conclusion. As I have 
told you, your verdict must be unanimous. If you cannot 
reach a verdict say so, and we will try it again.” (Tr. 
938-239.) But for the change of form to direct admoni- 
tion, the supplementary charge did not deviate in any 
significant respect from the language approved by the 
Supreme Court in Allen v. United States, 164 US. 492, 
501 (1896). 

Whether to give a supplementary Allen charge is a 
matter which “properly must, in the nature of things, 
be left largely in the discretion of the trial judge.” 
Mendelson v. United States, 61 App. D.C. 127, 130, 58 
F.2d 532, 535 (1932). When to give such a charge is also 
a question addressed to the sound discretion of the trial 
court, and in numerous civil and criminal cases that dis- 
eretion has been held to have been properly exercised 
where the charge was delivered after fewer than five 
hours of jury deliberations. Andrews v. United States, 
309 F.2d 127, 129 (5th Cir. 1962) (one hour and five 
minutes) ; United States v. Barnhill, 305 F.2d 164, 165 
(6th Cir. 1962) (charge given after jury reported itself 
deadlocked one half-hour after commencing their delib- 
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erations) ; Huffman v. United States, 297 F.2d 754, 755 
(5th Cir. 1962) (“more than four hours”); United 
States v. Rogers, 289 F.2d 438, 485 (4th Cir. 1961) 
(four hours) ; Wilson v. Southern Farm Bureau Casualty 
Co., 275 F.2d 819, 822 (5th Cir. 1960) (two hours and 
forty minutes. Jury then returned with verdict in four- 
teen minutes) ; Orten v. United States, 221 F.2d 632, 634 
(4th Cir. 1955) (one hour and a half); Capital Transit 
Co. v. Howard, 90 U.S. App. D.C. 359, 361, 196 F.2d 
598, 596 (1952) (four hours) ; United States v. Furlong, 
194 F.2d 1, 2 (7th Cir. 1952) (three and a half hours). 
See also the cases which hold that the permis- 
sible limits of discretion are not even exceeded 
when the trial court includes the charge in its original 
instructions. Holdridge v. United States, 252 F.2d 302, 
311 (8th Cir. 1960); Janko v. United States, 281 F.2d 
156, 167 (8th Cir. 1960) ; Nick v. United States, 122 F.2d 
660, 674 (8th Cir. 1941); and cf. Williams v. United 
States, No. 17964 D.C. Cir., decided December 12, 1963. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court be affirmed. 


Davip C. ACHESON, 
United States Attorney, 


FRANK Q. NEBEKER, 
ROBERT X. PERRY, 
DANIEL J. MCTAGUE, 
Assistant United States Attorneys. 
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JURISD7CZIONAL STATEMENT 


Appellant, defendant below, was indicted and tried in 


the United States District Court for the District of Columbia 
for a violation within the District of 22 D.C.C. 2901 (Robbery). 
The District Court had jurisdictinn under 18 U.S.C. § 3231: 
(1958), and entered final judgment of conviction and sentence 
under the Federal Youth Corrections Act on January 20, 1964. 
Leave to prosecute an appeal in forma pauperis was granted: 

on January 24, 1964, and a notice of appeal was filed on 


January 30, 1964. This Court has jurisdiction under. 28 


oot Le 


U.S.C. § 1291 (1958). This as has been taken in compli- 
> ot 
ance with Fed. R. Crim, P. 37. 


STATEMENT OF CASE 
The appellant, hereinafter referred to as Williams, was 
indicted and tried for robbery, to wit, the taking of a 


wallet containing about $51.00 from the person of Thomas 


Cooper aboard a crowded D. C. Transit bus on July 26, 1963. 


Tr. .Cooper testified for the Government in essence that he 
had a black wallet containing $51.00 when he boarded the bus, 
that while standing in a crowd at the front of the bus he 
felt a shove, that a few minutes later he realized his wallet 
was missing and complained to the bus driver, who drove on a 
block or so and stopped when he attracted the attention of 
two policemen. Cooper did not see Williams take the wallet, 
Tr. 47, and did accuse et least one other passenger of having 
done so. ic. 46-17. The policemen arrested and removed from 
the bus that suspect, and, later, still another suspect, 
before another passenger, Mrs. Guion, volunteered that she 
had seen Williams with the wallet. Tr. 74, 105. Mrs. Guion 


testified that she saw Williams with the wallet held against 


/ The indictment, the notice of appeal, the order granting 
leave to appeal in forma pauperis, and the judgment are 
contained in the original but unpaginated record on appeal. 


his leg near his knee, although she was seated next to a 
window, @ grown man was sitting an her left, Williams was 
standing "right next to” the man en her left, and she, didn't 
know whether the man had been between her and where Williams! 
hand would have been. Tr. 67, 71. Mrs. Guion was followed 
by two teenage girls who said they saw Williams with some 
money in his hands after Cooper complained to the bus driver. 
The two policemen also testified for the Government; one, 
Private Porter, indicated that Mrs. Guion haé told him that 
Williams had had the wallet (which was found, empty, on the 
floor of the bus). Tr. 127, 129, 176. On the other hand, 
Williams testified as to his innacence. The jurors heard 
closing arguments and the judge's initial charge, but were 
unable te agree. In open court the fereman thn asked "If 

the defendant ie invelved beyond a reasonable doubt, is he 
guilty?", and "Can the alternate jurars. replace the minority 


voters?” Tr. 235-36. The trial court answered these 


questions and added his version of the Allen charge, the 


"dynamite" charge as he himself called it. Tr. 235-39. 
Shertly thereafter a guilty verdict was ebtained; sentencing 
pursuant ta the Federal Youth Corrections Act and this appeal 


followed. 


STATUTE INVOLVED 


Whoever by force or violence, whether against 
resistance or stealthy seizure or snatching, or by putting 
in fear, shall take from the person or immediate actual 
possession of another anything of value, is guilty of robbery, 
and any person convicted thereof shall suffer imprisonment 
for not less than six months nor more than fifteen years. 

22) picsce) 2801 
STATEMENT OF POINTS 

1. Since Private Porter had not been present at the 
scene of the offense, his testimony as to what happened 
there, i.e., that Williams had the wallet in his hand, was 
hearsay; and its admission prejudiced Williams. : 

2, Since when the deadlocked jurors returned to court 
the foreman's questions established that the jurors were 
unevenly and basically divided 10-2 in favor of conviction, 
thus rendering the minority unusually vulnerable, no Allen- 
type charge should have been given at all. The: bower court, 


moreover, exceeded the bounds even of the Allen case in 


pressuring the minority to accept the majority's view. 


SUMMARY OF ARGUMENT 


We submit that the conviction of the defendant should 


be reversed and that the defendant should be granted a new 
trial. The main error below was that the court, after the 
jury had been out approximately five hours, gave the jury 


the "Allen" charge. The circumstances under which this 


=Se 


charge was given resulted in applying undue pressure on 
the minority jurors to change their views and agree with 
the majority. 

After the case was given to the jury, the jurors” “re- 
turned to the court, requesting answers to two questions 
which indicated that the jury was divided 10 to 2 in favor 
of conviction. One of these questions requested the court 
to replace the minority jurors with the two alternate jurors. 


The court, after asking the foreman whether there was, a clear 


minority and receiving an affirmative answer, decided to 


give what he termed the "dynamite" charge, which he quite 
candidly said would "probably sink" the defendant. He then 
proceeded *o give his version of the Allen charge under 
circumstances whieh made it clear that he was lecturing the 
minority and urging them to doubt their conviction and give 
consideration to the majority view. He did not make any 
effort to have the majority doubt their conviction which had 
then been formed. 

In addition to this error, the court allowed, over ob- 
jection, hearsay testimony by a policeman who repeatedly 
testified that one of the witnesses had stated to him that 
she. had seen the defendant with the stolen wallet. ‘This 
hearsay was relevant to a material part of the prosecutions 


case and therefore was prejudicial error. 
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While we do not contend that a verdict of acquittal 
should have been granted, we do contend that the Government's 
case was such that jurors could reasonably and conscien- 
tiously differ on the question of guilt. Indeed they did so 
differ until the dynamite charge was given. The testimony 
of the witnesses was conflicting and contradictory accounts 
were given of what had happened. There was only one witness 
who claimed to have seen the defendant with the wallet, and 
it was brought out that her opportunity to observe was 
limited, to say the least. In addition, she gave contra- 
dictory statements and suggested that she was relying largely 
on what someone else had told her. In these circumstances, 
we believe that the Allen charge was improper as was the 


admission of the hearsay evidence, and that the defendant 


should be afforded an opportunity for a new and fair trial. 


ARGUMENT 


THE PROSECUTION*S CASE WAS SUFFICIENTLY WEAK AND THE 
TRIAL SO CONDUCTED AS TO RENDER ANY SIGNIFICANT ERROR 
PREJUDICIAL.1/ 


While we do not contend that this is a case where a 


verdict of acquittal should have been directed by the Court, 
we do submit that this was a case where the evidence was con- 
flicting, where the evidence was almost entirely circumstantial, 
and where the jurors could have reasonably entertained con- 
scientious reservations about the case against Williams. That 
argument, we submit, leads to the conclusion that errors such 
as admitting significant hearsay testimony and SOT the 
minority jurors to agree with the Majority were prejudicial. 
In the words of the prosecuting attorney in his first ad- 
dress to the jurors, "the substance of the crime" with which 
Williams was charged was "taking a wallet from the pocket of 
one Mr. Thomas Cooper and taking the money from that wallet.” 
Tr. 4. The offense allegedly occurred aboard a crowded bus. 
To prove that Williams had taken the wallet, the prosecu- 
tion called first the complaining witness, Thomas Cooper. He 
testified that while standing in the front of the bus, he felt 
"something like someone was - you know - pushing like - you 


TD, 


1/ With respect to Point 1, appellant desire the Court to read 
the following pages of the reporters’ transcript: Tr. 26- 
27, 71-72, 100-101, 111-112, Although additional portions 
of the transcript will be cited, appellant's view is that 
the Court need read them only if some question arises 


concerning their interpretation, 
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know", Tr. 21, and that, a few minutes later, he felt his 


pocket for his wallet and it was gone. Tr. 22. He then com- 


plained to the bus driver that his wallet was Missing. The 
bus driver drove on until he attracted the attention of two 
policemen. Cooper identified Williams as having been on the 
bus and, in response to a question from the court, unequivo- 
cally stated that he had first seen Williams after having 
complained to the bus driver. Tr. 26. Such testimony ap- 
parently was not what the prosecuting attorney wished it to 
be, and he immediately thereafter asserted, by a partial ques- 
tion which he himself immediately withdrew, that Cooper saw 
Williams before complaining to the bus driver. Tr, 26. The 
withdrawn question was immediately followed by a series of 
leading questions which elicited the desired testimony -- that 
Cooper had seen Williams before complaining to the bus driver. 
See Tr. 26-27. 

Cooper testified further that he knew he had the wallet 
when he got on the bus because he had taken a dollar from the 
wallet for carefare. Tr. 28-29. Cross-examination brought 
out that he had changed from one bus to another shortly before 
he missed his wallet. He was then asked whether he had used 
a transfer to pay his fare on the second bus. Undoubtedly 
realizing that use of a transfer would be inconsistent with 
his story explaining how he knew he had the wallet when he got 


on the second bus, he stated unequivocally that he had not used 


a transfer. He then testified that he normally did get a 


transfer and then changed his story to admit that he had re- 
ceived a transfer and "I lost it somewhere, probably out of 

my pocket." Tr. 38. This cross-examination tended Somanders 
mine Cooper's testimony by showing he was quite willing to tell 
contradictory stories if necessary to convict someone of having 
stolen his wallet. 

It was also brought out on cross-examination that when 
Cooper realized his wallet was missing, he grabbed a third 
party standing nearby and accused him of having taken the 
wallet. Tr. 45-46. Indeed, it was later established that the 
third party was actually arrested by the police and removed 
from the bus and searched, and that thereafter yet a fourth 
party was arrested, removed from the bus and searched, before 
Williams was at last accused of having taken the wallet. See, 
e.g., Tr. 91-92, 185. 

The Government's second witness was Mrs. Guion, a’ passenger 
on the bus. She claimed that immediately after Cooper com- 
plained to the bus driver, she saw Williams holding a wallet 
in his hand down alongside his right leg or thigh. Tr. 57-59. 
She stuck to that story, although she admitted that she had 
been sitting next to a window, that a grown man was sitting 
on her left between her and the aisle, that Williams, Cooper, 
and others were standing in the crowded aisle, that 


Williams was standing "right next to the person” sitting on 


her left, and that she didn't know whether the person sitting 


on her left had been between her and where she said Williams’ 
hand was holding the wallet. See Tr. 54, 56, 59, Cae 
When it was suggested to her that she could not have seen the 
wallet in Williams' hand because the person sitting on her 
left blocked her view, she responded defensively in a. manner 
that very clearly suggested that she had not seen the wallet 
at all, but was basing her testimony on what she thought the 
person sitting on her left had told her, saying "if he was 
here, if he could have, he should have been here, because he 
saw it and made the statement to me that he... oo he 
could see the wallet", Tr. 71-72. : 

For one with such remarkable powers of observation as to 
have been able to see a wallet held close to a man's knee in 
the aisle of a crowded bus while sitting next to a window with 
a grown person on her left, Mrs. Guion surprisingly was unable 
to remember very little else. On cross-examination, she 
didn't "recall't whether there had been people peanciats in the 
aisle on the bus when she got on, or whether the bus was quite 
crowded, Tr. 64, and she didn't know whether Williams went to 
the rear of the bus after she saw him with the wallet in his 
hand (Tr. 68), and she didn't know even whether two other 
young men had been arrested and removed from the bus (Tr. 73). 
Similarly, she didn't know whether Cooper had turned around 
and accused a young man standing nearby of having taken his 


wallet (Tr. 74). 


Pinally, it should be nowed that Private Porter testified 


that Mrs. Guion had given him conflicting statements, having 
originally said, in glaring conflict with her testimony in 
court, that she had seen Williams with the wallet in his hand 
trying to put the wallet in his pocket, and had later said, 
also in conflict with her testimony in court and diametrically 
opposed to the testimony of two government witnesses who said 
that they had later seen Williams with the money in his hand, 
that she had seen Williams put the money in his pocket. See 
Tr. 176. ) 

The Government's third and fourth witnesses were two teen 
age girls who testified that shortly after Cooper's complaint 
to the bus driver, they had seen Williams with some money in 
his hand. The prosecution apparently deemed it a material 
part of its factual case to show that the girls had seen 
Williams with the money in his hands at the front of the bus, 
near Cooper. Consuelo Ellis, the second of the two girls, 
testified initially however that she had not seen the money 
in Williams! hands until the bus driver had stopped ene bus 
(some time after Cooper's complaint) and that Williams then 
was standing a good bit farther to the rear of the bus than 
Cooper was. See Tr. 100, 103-104. She stuck to this story, 
for a time, despite several leading questions by the. prose- 
cuting attorney, such as "Could he have been closer to the 


front of the bus?"! Tr. LOL. After she completed her testimony 


and was excused however, the prosecution utilized a Luncheon 
recess to hold an educational conference in the court room 
around a diagram of the bus, a conference among two government 
witnesses who had previously testified and Miss Ellis. See 
Tr. 107-109, 114. After lunch, the prosecution recalled Miss 
Ellis and elicited the desired testimony, i.e., that Williams 
was closer to the front of the bus when she first saw him. 
See Tr. 112. Even after the luncheon conference, the desired 
testimony was not elicited without some difficulty; upon 
recall, Mz ss Ellis first testified that she had not noticed 
anything about Williams’ position other than the time she saw 
him farther back in the bus. Ibid. 

The Government, in recalling Miss Ellis, acknowledged 
that otherwise "the jury might really wonder why Miss Ellis 
saw him with the money way back and why Mrs. Guion saw him at 


the front first seat." Tr. 110. 


In addition to the foregoing four witnesses, the Government 


elicited testimony from two policemen who had not been on the 
bus. 

On the other hand, Williams took the stand in his own 
behalf, unequivocally denidd guilt, and offered a consistent 
non-incriminating explanation of the prosecution's evidence, 
with the sole exception of Mrs. Guion's testimony, which he 


contradicted. See Tr. 181-211. 


Accordingly, the question whether the Government had 
established guilt beyond a reasonable doubt could have been 
a nicely balanced question in the mind of a conscientious 
juror. Indeed, the prosecuting attorney must have Meanie’ 
the weakness of the Government's case in support of the theory 
that it had elected to prove at the start of the trial, i.e., 
that Williams actually took the wallet. In his summation. 
to the jury, the prosecuting attorney attempted to shift 
ground, and in his own words “speculated a little bit’ about 
there being another person involved, that usually that is the 
pattern of pickpockets." Tr. 228. Such speculation of course 
could only confuse the jury as later proved to be the case. 
2. THE TRIAL COURT ERRED IN ADMITTING HEARSAY TESTIMONY 


BY PRIVATE PORTER TO THE EFFECT THAT THE ACCUSED HAD 
COMMITTED THE CRIME CHARGED. 1/ 


4. The Testimony Was Hearsay and Its Admission Was 


Erroneous. On direct examination, prosecution witness Guion 
stated that, shortly after Cooper complained that his wallet 
had been stolen, she saw Williams holding a black wallet in 
his hand beside his leg. Tr. 57, 61. She added that sub- 


sequently she had approached a policeman and told him that she 


if With respect to Point 2, appellant desires the Court to 
read the following pages of the reporters’ transcript: 
Tr. 74, 124, 127, 129, 176. Additional relevant portions 
of the transcript are cited throughout. 


could identify the person who had taken Cooper's wallet. 

Tr: 74; The basis of her identification obviously was her 
belief, or assertion, that she had seen the wallet in Williams’ 
hand; and the policeman, Private Porter, later expressly so 
testifieds Tr. 129, 176. 

Thus there was no doubt that when the prosecution's wit- 
nesses said Mrs. Guion "identified" Williams they meant and 
the jury would understand that she indicated she had seen the 
wallet in his hand. She expressly stated that the only thing 
she had observed was Williams with the wallet in his hand; 
prior to Mr. Cooper's outcry, she had been preoccupied reading 
a newspaper, Tr. 60, 64, 65, and very shortly after she 
allegedly saw the wallet her attention was diverted from 
Williams to events in the front of the bus; Tr. 68: 

The objectionable hearsay was related by Private Porter, 
who testified for the prosecution that, after having arrested 
and removed from the tus two people other than Williams, he 
had a conversation with Mrs. Guion and thereupon arrested 
Williams; He added that he then "asked Mrs: Guion if she was 
sure that was the man." Tr, 123. Timely objection was made 
to this line of questioning on the ground of hearsay, but 
Porter was allowed to testify that Mrs. Guion did "identify" 
Williams. Tr. 127. The import of Porter's testimony was 


unmistakable: that Williams had been seen with the wallet 


in his hand. See, e.g., Tr. 129; 


The damaging effect of this hearsay was magnified later 
in the trial. Defense counsel, in an attempt to rebut Mrs. 
Guion's testimony and the hearsay, brought out the fact that 
she had made conflicting statements to Private Porter. Tr. 
174-175. The trial court then proceeded to elicit the details 
of the conflicting statements, and thereby presented the jury 


with additional hearsay which, although inconsistent in some 


respects, nevertheless was deeply incriminating evidence as 
1 


to actual possession of the wallet by Williams.— 

Williams of course stood accused of having taken a black 
wallet from Mr. Cooper's pocket. Whether Williams had ever 
had the wallet in his hand was a material part of the prosc- 
cution's case. Private Porter had had no opportunity to ob- 
serve Williams with the wallet in his hand; he had not been 
present. Yet he repeatedly gave evidence that Williams had 
had the wallet. He of course was not and could not have 
been cross-examined on whether Williams had in fact had the 
wallet in his hand. A clearer cas¢ of hearsay could not be 
imagined. 

————————— 

1/ Private Porter testified: 
Her original statement to me was she saw the defendant 
with the complainant's wallet in his hand and. saw him 
try to put it -- meaning the wallet -- in his. pocket. 
Later . . . she said she saw the defendant with the 


complainant's wallet in his hand and saw him put it -- 
meaning the money -- in his pocket. Tr. 176. 


The admission of such hersay was error. See, e.g., 
Leeper v. U.S., D.C. App., 18,034, Jan. 9, 1964 (concurring 
opinion of Wright, J.); Poole v. U.S., 97 F.2d 423 (9th Cir. 


1938); Blare v. State, 157 Md. 75, 145 Atl. 185 (1929); 


Annotation, Extra Judicial Identification, 71 A.L.R. 2d 449, 
485 n.13 (1960). Contra, e.g., Johnson v. State, 254 Wis. 
320, 36 N.W. 2d 86 (1949); 4 Wigmore, Evidence (3rd ed. 1940) 
§ 1130. 

Dean Wigmore and others have contanded that evidence 
that an observer at the scene of a crime identified a par- 
ticular person as the perpetrator of the crime shortly after 
occurrence thereof usually is and should be quite persuasive, 
since such an observer would be in a better position at the 
time of an offense than much later at trial to make such 
identification. But allowing such testimony to be introduced 
is grossly unfair. For it amounts to evidence that at an 
intermediate point in time, someone thought that the accused 
had committed a crime at a prior time. But no effective 
cross-examination of that someone is possible. Relevant 
questions on cross-examiaation would include what the observer 
at that intermediate point in time remembered having seen 
or heard, whether at the time of the offense the observer 
was in a good position to observe what had happened, and so 
forth; yet cross-examination, if it occurs at all, occurs at 


a much later time at a trial when the observer may quite 
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truthfully state that he does not remember the details of 

what he saw or heard but remembers clearly only that at the 
intermediate time he formed the opinion (perhaps itself based 
on hearsay) that the accused had committed the crime, (Inceed, 
Mrs. Guion's actual testimony in this case amounted to little 
more than that). Cross-examination would be effective only to 
the extent that the observer could remember, at the time of 
trial, what had happened at the time of the alleged offense. 
That is why fairness requires that only the observer testify, 
and that the observer be restricted to testimony as to what 
did happen at the time of an alleged offense. 

Thus it would have been improper even to let Mrs. Guion 
testify at trial thet, at an intermediate time, she had been 
of the opinion that Williams had committed the offense. In 
effect, such testimony would be hearsay: Mrs. Guion at trial 
would be testifying as towhat Mrs. Guion at the intermediate 
time had thought about an even earlier offense, tut no effec- 
tive cross-examination would be possible on whether, at that 
intermediate time, Mrs. Guion had had a sound and reliable 
basis for forming the opinion that she then did form and 
express. | 

In any event there is no excuse whatever for allowing 
someone else, a policeman in this case, to testify as to what 


Mrs. Guion's opinion was at that intermediate time, or, for 


that matter, at any time. Private Porter introduced damaging 


evidence that was entirely immune from cross-examination, 
and this was error. 

B. The Error Was Prejudicial Because it Bolstered a 
Weak But Indispensable Element of the Prosecution's Case. 
The circumstances of this case which demonstrate that any 
error was likely to be prejudicial have been adumbrated above 
in Point 1, pages 9-15. As to the materiality of the hear- 
say error, the first particularly significant factor is that 


the prosecution sought to persuade the jury that Williams 


actually took the wallet from Mr. Cooper's pocket. See, e.f. 


Tr. 4, 217. Thus showing actual possession of the wallet by 
Williams was an indispensable part of the prosecution's case, 
and countering the prosecution on this point became a neces- 
sity for the defense. 

The hearsay aside, the only witness who testified as to 
actual possession was Mrs. Guion. She of course had remained 
silent while the policemen boarded the bus and actually 
arrested and removed from the bus two other persons in succes- 
sion on charges of having taken the wallet. Moreover, cross~ 
examination demonstrated that she had not, to say the least, 
had a very good opportunity to observe the wallet while held 
against Williams' leg as she testified she had observed it. 
She was sitting next to the window, there was a man sitting 
between her and the crowded aisle in which Cooper, Williams, 
and others were standing, and Williams was standing right next 


to the man seated beside her. See Tr. 67, 69-73. She even 
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admitted she did not know whether the man seated next to her 

had been sitting between her and where the wallet had supposedly 
been observed in Williams' hand. Tr. 71. She went on to 
suggest that her testimony in fact was not at all tased on 

what she had seen but on what the man sitting next to her had 
told her. See Tr. 71-72. And later in the trial Private Porter 
testified that Mrs. Guion had at different times oven him 
contradictory accounts of the taking of the wallet. See 

Tr. 174-177. 

Standing alone, then, the credibility and weight of Mrs. 
Guion's testimony as to actual possession of the wallet by 
Williams was far from compelling. It cannot be said that the 
hearsay testimony ty a quite credible officer of the law as 
to actual possession was "merely cumulative"; the jury may 
well have found it persuasive. Admission of the hearsay 
accordingly prejudiced substantial rights of the accused. 


3. THE ALLEN OR "DYNAMITE' CHARGE WENT MUCH TOO FAR IN 
PRESSURING THE JURORS TO ACHIEVE UNANIMITY. aly 


A. The Charge Ought Not _to Have Been Given at_all in 


the Circumstances in Which it Was Given. After a trial of 


one and @ half days, the jury received the judge's initial 

charge, heard him excuse the two alternate jurors from further 

consideration of the case, and retired to deliberate, at 

1/ With respect to Point 3, appellant desires the Court to 
read the following pages of the reporters’ transcript: 


Tr. 237-39, Additional relevant portions of the tran- 
script are cited throughout. 
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11:40 a.m. Tr. 220. The initial charge properly informed 
the jury that its verdict had to be unanimous, but added that 
the verdict would te either “guilty” or "not guilty," with no 
suggestion that the trial might end with disagreement among 
the jurors. Tr. 218. The judge's final and quite proper ad- 
monition to the jurors was "listen to each other with a view 


to being convinced, if possible." Tr. 220. 


Not surprisingly, in view of the course the trial had 


taken, the jurors were unable to reach a unanimous verdict 
during the next five hours. See Tr. 221. The jurors then 
returned to open court, and the foreman presented two ques- 
tions to the presiding judge which indicated quite clearly 
that an impasse had developed among the jurors and that the 
jury then stood divided 10 to 2 in favor of conviction. The 
first question, "If the defendant is involved beyond a reason- 
able doubt, is he guilty?" (Tr. 235), showed which way the 
wind was blowing, but probably also reflected the weakness of 
the Government's evidence that Williams actually took the 
wallet and the prosecution's speculation that perhaps Williams 
was a participant. The second question, “Can the alternate 
jurors replace the minority voters?” (Tr. 236), clearly 
indicated a 10 to 2 division of the jurors, since there hac 
teen only two alternate jurors. Surely, the jurors did not 
think that two alternate jurors could replace more than two 
minority voters on the jury, but did think that two replace- 


ments would be enough. 


It was at this juncture that the trial judge decided, y 
1 


sua sponte, to render his own version of the "Allen" charge. 
ee oe? a aieaeeeneaa oc 


He realized that the majority of the jurors were in favor of 


conviction and very frankly informed defense counsel that the 


charge "will probably sink you." Defense counsel, agreeing 


that the charge would sink Williams and urging the court to 
refrain from dynamiting the jury, asked the court simply to 
answer the two questions and allow the jurors to deliberate 
for a little while. He added that the Allen charge would b 
particularly objectionable in the peculiar circumstances in 
which the case then stood. Tr. 234. Nevertheless, the judge 
proceeded to give what ne himself styled the "dynamite" 
shen 

“The Allen or ‘dynamite' charge is designed to blast 


loose a deadlocked jury. There is small, if any, justifi- 


cation for its use. Nevertheless, an old decision of the 


1/ The judge stated: 

Now, since they refer specifically to a minority, I 
think I'd better give them my own version of the "Allen" 
charge, which will probably sink you. 


I have known it to work both ways, though usually it 
works for the government. But there ought to te a ver- 
dict in this case. There's no sense in trying this again. 
I think I will answer these two questions and then I'll 
give them the "Allen" charge. And your objection to 
that will be recorded. The “dynamite"™ charge. Tr. 234-35. 


The dynamite portion of the supplementary charge is at 
Tr. 237-39. 


Supreme Court has upheld the charge as a reminder to jurors 
that 'they should listen, with a disposition to ke convinced, 
to each other's argument.''’ Dut the Allen charge was 
allowed only as a raninder, not as an instrument of s enceeones 
It has obvious coercive potentialities, and accordingly, 
should te and has teen limited to use in situations where the 
possibilities of coercive effects are minimized -- where the 
anonymity of jurors of a particular persuasion and the 
secrecy of the jury's deliberations have been preserved. See, 
e.m., United States v. Rogers, 289 F.2d 433, 435 (4th Cir. 
L9GL) (dicta). 

Here the exact numerical division of the jury had been 
established in open court. The coercive potential of such 
a fact has long been condemned. See, e.%., Brasfield v. 
United States, 272 U.S. 440, 450 (1926) (reversible error 
for judge to elicit numerical division of jury). But cf. 
8 Wigmore, Evidence (3rd ed. 1940) 650 n.3. Moreover, it 
was quite clear that an impasse had developed among the 
jurors. This was demonstrated ty the majority's extra- 
ordinary request to replace the minority voters with the 
alternate jurors -- an appeal to the judge for assistance 


in dealing with what they deemed a recalcitrant minority. 
A 


1/ Green v. United States, 309 F.2d 952, €54 (Sth Cir. 


v. o 


2/ See, e.g., ibid. 


It is significant here that in answering the foreman'’s 


question about replacing the minority, the judge, instead of 
saying Williems had a right to have the 12 original jurors 
determine his fate, stated the alternates could not Le used 
“because they are out of the case now," possibly suggesting 
to the minority that otherwise he would replace them. Tr. 
236. 

Furthermore, it was clear that the majority favored 
conviction, so that there could be no doutt that pressure 
exerted by the judge for the jury to agree would be pressure 
to convict, which of course is impermissible. To make 
matters even worse, the judge elicited an acknowledgment from 
the foreman that "It's a clear minority, sir." The judge 
then asked rhetorically "a clear minority?", and, receiving 
the otvious answer, added "I think then that I will ‘say this 
to you," leaving no doubt that he would be speaking to the 

“clear minority." He then gave the charge which, as he pre- 
dicted, would sink the defendant. A little over an hour 
after the dynamiting, a guilty verdict was rendered and the 
defendant was sunk. See Tr. 239. 

The Allen charge can be justified if at all as a neutral 
means of encouraging jurors to reason with each other so that 
genuine and conscientious unanimity may be achieved. When 
the charge occurs in a nonneutral situation -- where the 
view of a minority, especially of a distinct or clear 


minority, has been exposed in open court -- then to give 
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the charge presents the grave and impermissible danger that, 
when the jurors retire to the jury room, the majority will 
contend, and the minority believe, that what transpired in 
open court was a rebuke, albeit dignified and polite, to the 
minority; the risk is too great that the resulting verdict, 
unanimous in form, will in reality te only a Majority ver- 
dict. Compare Brasfield v. United States, 272 U.S. 446 
("per sett reversible error to inquire as to exact division 
of jury where, as the Court of Appeals' decision indicates, 
3 F.2d at 472, an Allen type charge is given), with Beale 
y. United States, 263 F.2d 215, 217 (Sth Cir. 1959). (inquiry 
as to exact division not error where not intended to "pry 
into or influence" juzy's decision). See Green v. United 
States, 309 F.2d 052, 354 (Sth Cir. 1962); United States v. 
Rogers, 209 F.2d 433, 435 (4th Cir. 1961) (dicta). In short, 
the minority were too vulnerable to dynamiting to make 
dynamiting permissible. 

B. The Charse Exceeded Established Limits on Seekinz 
Unanimity. Although characterized as a version of the Allen 
charge, the lower court's charge went far beyond the charge 


once approved, after a third trial and on a third appeal of 


the case to the Supreme Court, in Allen v. United States, 
1 


164 U.S. 492, 501 (1996).” Basically, the lower court 


1/ The Allen charge “approaches the Limits to which the 
court should go in suggesting to jurors the desirability 
of agreement and avotance of the necessity of a retrial 
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failed to confine itself to the substance of the Allen 


charge as summarized in the first paragraph of Section 9 of 
the Supreme Court's opinion in the case, 64 U.S. at ‘501. It 
included as well substantially everything the Supreme Court 
thereafter said in explanation of its approval of the charge 
that had been summarized, comments which there were addressed 
to the kar and to the lower courts, but not to jurors. 

For example, the Supreme Court's explanation that “the 
very object of the jury system is to secure unanimity ty a 
comparison of views, and ty arguments among the jurors 
themselves," served to show why it was permissible to en- 
courage jurors to agree. But a very different purpose is 
served by telling the jurors themselves, as the court -telow 
did, that "the object of the jury system is to secure 
unanimity by a comparison of views and discussion among the 
jurors themselves" (Tr. 237). It is manifestly erroneous 
to tell the jurors that their function is to agree; the 
jury's function is a fact-finding one, and the object of the 
jury system is to produce a verdict if, but only if, the 
jurors are unanimous in their views of the facts. A mistrial 
is as much an object of the jury system as is a verdict. 
Green v. United States, 309 F.2d 952, 054 (Sth Cir. 1962); 


nna mmannene 


1/ -continued from p. 26- 

for another jury." United States v. Rogers, 289 F.2d 

433 (4th Cir. 1961). its most extreme permissible use is 
to serve as a reminder to jurors that they should listen, 
with a disposition to Le convinced, to each other"s argu- 
ments. Green v. United States, 309 F.2d 052, 654 (Sth 
Cir- 1962). 
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Jenkins v. United States, 13,032 (D.C. Cir. Feb. 13, 1°64) 
(dissenting opinion of Wright, J., on point not reached by 
majority). 

Similarly, it is one thing for the Supreme Court to 
explain in its opinion taat “it cannot be that each juror 
should go to the jury-roon with a blind determination that 
the verdict shall represent his opinion of the case at that 
moment"; but it is quite another thing for a judge, in ad- 
dressing a jury that is known to be deeply and unevenly 
divided, to use the charqeterization "blind determination" 
in encouraging the jury to agree. See Tr. 237. "Blind 
determization" ir the context in which the lower court used 


that phrase was an impermissible and coercive comment ppon 


the minority jurors themselves, or at the very least night 


have been so interpreted. Reflections upon jurors as indi- 
viduals are by their nature unduly coercive. See, e-g., 
Kesley v. United States, 47 F.2d 453 (5th Cir. 1931); Powell 
v. United States, 297 F.2d 318, 320 (Sth Cir. 19614 (trial 
court's reference to "stubbornness" held reversible error 
desnite forma! disclaimer that any of the jurors were being 
so characterized). 

woreover, quite apart from going further than Alleu, 
the lower court's charge lacked the even-handedness the charge 
in Allen had and which alone today could justify the Allen 
charge. Wowhere is there even a suggestion that the majority 


might be wrong, and three times in rapid succession the 


minority were exhorted to doubt the correctness of their 
views. Tr. 237-233. Even the somewhat neutral generality 
that “Every juror should listen with deference to the argu- 
ments of the other jurors and with a distrust of his own 
judgment" was clearly limited in its application by the 
ominous qualification "if he finds that the majority of the 
jury take a different view. . . 2 Dr. 237. 

The Lower court all but told the jury outright that the 
minority should question their own views because they were 2 
minority, and that being in a minority was an unsound posi- 
tion as a matter of reason or logic. See Tr, 237-35. It 
thereby coubly interfeced with the jury’s freedom. First, 
it erroneously applied pressure directly to the minority. 

There is no legal rule that the majority of 

jurors have better judgment than the minority. 

There is no legal rule that the minority, merely 

because they are in the minority, should distrust 

their own judgment. Such an instruction leads a 

jury to believe that it is the duty of the dis- 

senting jurors to accede to the majority's views 

without full discussion and without regard to — 

the historical right of a single juror to stick 

to his conscientious opinions of the case. 1 
Second, it erroneously and palpably fortified the majority 
in the correctness of their view, thereby removing all possi- 
bility that the minority would te able to reason with the 
majority and persuade them to adopt the view that the Govern- 


ment had not proven beyond a reasonable doukt the offense 


it sought to prove. After the dynamiting, Williams could 


1/ Green v. United States, 309 F.2d 952, 055 (Sth Cir.1962). 
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only lose, or at the very best, achieve a draw if the 


minority failed to heed the Court's admonishment. 

It is true that the charge included statements to the 
effect that the verdict had to be the conscientious verdict 
of each individual juror. But in the circumstances these 
cautions were quite unlikely to be eee ae ss: especially 
since they were immediately coupled with the qualifying re- 
joinder ‘But when you find yourselves in a distinct minority, 
you should, as I have said, question the soundness of your 


reason for being in the minority." Tr. 233. 


C. The Charge Error Was Prejudicial Since it Adversely 
Affected the Most Basic Right to Trial ty Jury. The inde- 
pendence of the jury is, historically and functionally, one 
of the cornerstcn:s of due process of law. Invasions of 
that independence, especially in criminal triels, are not 
and cannot Le excused as harmless error. The Supreme Court 
has denounced such invasions as per se ground for reversal, 
even where not objected to at trial. See Brasfield v. United 
States, 272 U.S. 445 (1926). Other federal courts, reluctant 


TD 


1/ One of the Court's reasons in Brasfield v. United 
States, 272 U.S. 450, 452, for excusing failure to 
object at trial was that once the judge takes a 


coercive step, a curative instruction would be in- 
effectual. 


It should be noted that it is beyond the competence 
of a judge to direct a verdict of guilty, no matter 
what the evidence. 


to contravene the Allen aera have brooked no de- 
parture from, certainly no expansion of, the charge there 
condoned and have found such departures reversible. See, 
e.g-, Green v. United States, 302 F.2d 052 (Sth Cir. 1962); ° 
Powell v. United Stat-s, 297 F.2d 318 (5th Cir. 1962); 
United States v. Rogers, 289 F.2d 433, 435 (4th Cir. 1961). 
This Court need not even go so far; Allen is no warrant 
either for the charge given kelow or for giving a charge of 
that nature in the circumstances in which it was given. 

When the case went to the jury, there were many troubling 
questions for the jurors to resolve. When the jury returned 
to court and attempted to remve the minority who were un- 
willing to convict, Williams’ liberty was in grave jeopardy. 
What then was called for was punctilious protection of his 
rights. The supplementary charge fell far short of affording 


such protection. 


But cf. Sarnette v. West virginis State Board of 
Education, 47 F. Supp. ; 5 7D. We. Va. 1942), 
affid, 319 U.S. 624 (1943); United States v- Girouard, 
149 F.2d 760, 765 (lst Cir. T9045) (dissenting opinion), 
reversed, 325 U.S. 61 (1946). Numerous recent decisions 
of the Supreme Court demonstrate that the law's solici- 
tude for the procedural rights of an accused has come : 
a long way since Allen. 


CONCLUSION 


For the foregoing reasons, the judgment of the District 
Court should he reversed and the case remanded for another 


trial. 
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